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INTRODUCTION' 

"Water defying sovereignty". Wilh lhese three words, the organizers of 
lhis meeting captured the essence of the challenge lhat internationallaw 
faces in dealing wilh water resourees. One dimension of this challenge is 
immediately obvious. II we proceed from lhe assumption lhat sovereignty 
means full and exclusive control over territory', we see that water delies 
sovereignty in several respects. First and foremost, it moves and thus 
eludes "full and exclusive" control. It follows that quality and quantity of 
water within the territory of one state are affected by activities in olhers, 
and vice versa. This interdependence exists not only between states that 
physically share a watercourse, but extends to non-riparian states in lhe 
sarne basin and even to marine area5 beyond the jurisdiction of any state. 
And, as we are beginning to acknowledge, impacts on water quality and 
quantity are intertemporal, affecting the availability of water and 
environmental condition5 in the future. 
AlIof this leads to a second dimension to the challenge highlighted by the 
panei title. Indeed, it may be said lhat the challenge to intemationallaw 
is not 50 much rooted in "water defying sovereignty" as it is rooted in 
"sovereignty defying reality". I put lhis in deliberately provoca tive terms, 
but we are here at the core of the difficulties intemationallaw encounters 
in dealing with shared water resources. For a variety of reasons, states 
have permitted intemational law to reflect only a limited range of the 
environrnental, spabal and temporal interdependencies mentioned ahove. 
International water law remains driven by the jealous guarding of 
sovereignty over water, and defined by a perception of water as a 
resource to be used and allocated, and as separable from lhe environment 
in a larger sen5e. 
My contention is simple: international water law, and states, will not meet 
the "challenges of the water" until the reality of interdependence is 
addressed in its full complexity. This means that international 
environrnentallaw and international water law must become integrated 
to treat water for what it is: a component of the environrnent. From this 

1 Associate Professor, Faculty of Law, University of British Colurnbia, Vancouver, Canada. The 
author would like to thank Shannon Keehn, LLB. 99, for heI excellent assistance in the preparation 
of this paper. 

2 For a discllssion srr S.M. McCaffrey, "The Harmon Doctrme One Hundred Years Later: Buried, Not 
Praised" 36 Natuml Rcsol.lrccs !ollrnal549 at 550-551 (1996) [hereinafter McCaffrey, Harmotl DoctrineJ. 
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integration, ln tum, rnust emerge a concept of sovereignty that reflects 
rather than defies environmental reality. ln brief, I will argue that 
sovereignty over water must be shaped by principies that promote 
ecosyslem orientation and sustainable development. I will skelch the 
limitations of the classicallaw of international watercourses. To explore 
whelher a more appropriate conception of sovereignty over water is 
developing, I will then survey recent developments, including the 1997 
United Nations Convention on the Law of Non-Navigational Uses of 
International Watercourses (Watercourses Convention)' and lhe 1997 decision 
of the International Court of Justice (ICJ) in the Gabcíkovo-Nagymaros 
casé. 

LIMITATIONS OF THE CLASSICAL LAW OF 
INTERNATIONAL WATERCOURSES 

As already suggested, international watercourse law is caught in a paradoxo 
Conceptually, it is built upon an assumption of sovereign rights over 
water while, in reality, water eludes sovereign contraI. This tension has 
shaped the evalution of international water law. To be sure, absolute 
notians af sovereignty have long since been abandoned 5• From its earliest 
days, the approach of international water law has been to deal wilh the 
reality of interdependence through concepts articulating the mutual 
limitation of sovereign rightsb

• These limitations grew ln response to the 
emergence - or recognition - of areas of interdependence. For example, 
initial limitations to the sovereignty of riparian states were imposed to 
allow for the freedom of navigation7 Early on, the concept of lhe 

3 UN Doe. A/51/869, Aprilll, 1997. Reprinted in 36 I.L.M. 700 (1997). 
4 Case C01lCernil1g the Gabcikovo-N!lgymaros Projcct (Hunganj/Slovakiai, Judgment of 25 Septernber 1997, 

reprinted in 37 I.L.M. 162 (1997) lhereinafter GabcíkovoJ 
5 MeCaffrey, Harn/Oll Doclrinc, supra note 1, at 51:18-590, commenting on lhe United States' repudiation 

of absolute sovereignty as expressed through lhe Harmon Doctrine. The general rejection of this 
doctrine notwithstanding, several upper riparian stateS continue to rely upon absolute sovereignty 
arguments. See e.g. J.P. Dellapenna, "Surface Water in the Iberian Peninsula: An Opporlunity for 
Cooperation or a Source of Conflict?" 59 Terrnesset' Law Rer..jew 803 at 821 (1992). 

6 See J.P. Dellapenna, "Treaties and Instruments for Managing Internationally-Shared Water Resources: 
Restricted Sovereignty vs. Comrnunity of Property" 26 Case Westem Reserve foumal of Intemationlll 
WW 27 ai 36-37 (1994) Ihereinafter Dellapenna, 1994]. 

7 See L.A. Teclaff, "Evolution of the River Basin Concept in National and Intemational River Law" 
36 Natural Resources fOl/nlal 359 at 364 (1996) 
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"community af interest" in a river as giving rise to "a cammon legal 
rights" was recognized, albei! only in the context of navigable Tivers8

• The 
argument that such community concepts should have broader relevance 
and application was made over the years', but has not fundamental1y 
altered the approach of intemational water law. Indeed, concepts designed 
to express the unity of shaTed fTeshwater, such as "shared natural resource" 
or "drainage basin", have met with the resistance of stateslO. Rather than 
define sovereignty in light of environmental unity and as subordinate to 
the "community of interest", intemational water law relies upon the 
balancing of competing interests. 
All core rules of international water law can be traced back to such 
balancing and mutuallimitation of sovereign rights. This approach is at 
the root of lhe rule that a state's right to use its territory is limited by the 
duty not to cause significant harm to another stateU It also grounds the 
rule that each state is entitled only to a reasonable and equitable share in 
the beneficial uses of a transboundary water resource12

• Finally, it finds 
expression in various procedural rules, requiring riparian states to consider 
each others' interests and to provide for information and consultation 
regarding potential transboundary impacts13 When seen Irom this 
historical perspective, water law has been reasonably successful in adapting 
sovereignty to a changing reality. An expanding range of interdependem;ies 
has come to be reflected in the balancing Df a progressively broader range 
of sovereign interests, such as those in navigation, variousnon-navigational 
uses, and the need for harm prevention14

• Even environrnental interests 
found some expression in this framework, albeit only to the extent that 
pollution or environmental degradation af!ected the sovereign interests 

8 Territorial !lIrisdicli(m vftlle lnlemathma! Cmilmission (~f fhe Riper Odcr, Judgment No. 16, 192Q, ECL}., 
Series A, No. 23, at 27. 

9 But seI.' iufm note 42 and accompanying text on the broad application of lhe concept by the IC] in 
the Gaberkovo case. 

10 See e.g. S.M. McCaffrey, "An Assessment of the Work of the lnternational Law Commission" J6 
Natllml Resvurces foumal 297 aI 305 (1996) [hereinafter McCaífrey, TLC]; J.L. Wescoat, "Beyond the 
Rh"er System: The Changing Gcography af Tnterniltional Water Problems and lnternatitmal 
Watercourse Law" 3 Colorado fOI/ma! of Intanationa/ f.nvironmenfal úrw and Policy 301 (1992). 

11 J. 8runnée & S.J. Toope, "Environmental Security and Freshwater Resourccs: ACase for Tnternational 
Ecosystem Law" 4 Yearb(Jok af IntertJalional LUllIronmel1tal Law 41 at 53 (1994) [hereinafter Brunnée 
& Toape, 1994]. 

12 Ibid. at 53-5-1. 
13 lbid. at 54. 
14 SeI.' Teclaft, suprll note 6, at 364-365. 
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of other riparian states as protected by the equitable utilization ar no 
harm rules. 
This latler aspect points to severallimitations inherent in lhe focus of the 
conceptual framework just described on competing sovereign interests. 
To begin with, environmental harm is not legally relevant as such, but 
only where it also constitutes injury to sovereign rights!'. Only then can 
constraints be placed upon a state's right to use its resources. Secondly, to 
preserve maximum sovereign freedorn of action, international water law 
has retained a narrow focus on water, avoiding obligations relating to its 
interaction with the surrounding environment16. States' reluctance to 
embrace the aforementioned concepts of shared natural resouree or 
drainage basin illustrates the point. The narrow foeus on the watereourse 
not only holds in check sovereignty limitations imposed on riparian 
states, but also limits the range of players to whom any obligations could 
be owed. Legal interests of non-riparians, whelher located in lhe drainage 
basin or eoncemed with pollution of marine areas beyond the jurisdiction 
of states, are not recognized by water law. A third limitation of the 
established conceptual framework results from lhe fact that the mutual 
limitation approach is premised upon a balancing Df contemporary 
interests17

. There are no intertemporal rights and obligations to constrain 
the exercise of sovereign rights to use water where there are impacts OTI 

future interests. 
This framework no longer reflects environmental reality, neither in space 
nor in time. The question thus becofl1es whether international water law 
can evolve from a system of mutual limitation of competing sovereign 
rights into one of sovereignty limitation in the common environrnental 
interest. I would argue that lhe approach that must emerge is not as 
radically different from the current paradigm as it might appear at first 
glance. II would not involve a denial of sovereignty ove r water, ar 
assertion of its "common property" status'B. Rather, it would extend the 
existing framework of linlitations on sovereign resource use rights and 
would broaden the range of interests giving rise to limitations, 50 as to 
keep international water law in step with growing interdependence. 

15 Ser E Bimie & A.E. Boyle, lntemational ÜIU' ali.! the EnvirUllmcllt at 230-232 (1992). 
16 Brunnée & Toope, 1994, supra note lO, at 59 
17 lbid. at 55. 
18 Sec /lerc Dellapenna, 1994, sI/pra note 5, at 40-41, 52. 
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Thus, what is required is not a qualitative change in sovereignty lirnitations, 
but a quantitative one. Clearly, this "quantitative" change is a significant 
onerrneeting with predictable resistance. Howeverr few sovereign interests 
in water can be secured in the longer term without regard for common -
or at least shared - interests in holistic protection of aquatic environrnents. 

AN EMERGING NEW FRAMEWORK FOR 
INTERNATIONAL WATER LAW 

ln recent years, intemational environrnentallaw and policy have produced 
various concepts that reflect contemporary environrnental reality and our 
growing understanding of ecological interdependence. Of particular 
interest to the defence community, I presume, is the concept of 
environmental security. It is a hatly debated cancept", criticized by some 
as risking to harden sovereign postures and escalate environrnental 
disputes and conflicts by recasting them as strategic issues20

• However, 
whether we like it or not, water is a strategic resourcé1

. Ecological, 
economic and hurnan survival are all dependent upon access to water in 
suflicient quantity and quality22. An appropriate understanding af the 

19 Influential discussions oI the concept include: R. Ullman, "Redefining Security" 8 hltcl"/wtllluaJ 
5/.'euri/y 129 (1983); J. Mathews, "Redefi.ning Security" 63 Foreigl1 Affairs 162 (1989); D. Del.ld.ney, 
"Environment and Security: Muddled Thinking" 47 Bullrli11 (if Atomie Scit'lIlists 22 (1991). ln the 
legal literature, the concept has been discussed by e.g. G. Handl, "Environrnental Security and 
Global Change: Th!'" ChaUenge to Tntemational Law" 1 Yrarbuok of IlItt'rl1atiOlwl EI!P;rollmollall.aw 
3 (1990); S. Vinogradov, "Intemational EnvirorunentalSecurity: TheConcept and its lmplementation" 
ln Perl!~troika and InlcmaliOllal Law 196 (A. Carter & A. Danilenko, eds., 1990); A. Timoshenko, 
"Ecological Security: Global Change Paradigm" 1 Colorado fmmla/ Df Inl/'Tl1alional Ellvirollmcntal Law 
[.,. Policy 127 (1990). 

20 See D. Deudney, "The Case Against Linking Environmental Degradanon and National Security" 
19 MiIknium 461 (1990); S. Saad, "For Whose Benefit? Redefining Security" 2 Ecodecision 59 (1991). 

21 Sec r.g. Anderson, "Water: The Next Strategic Resource" in The Polities of Scarcify: Water i/l lhe Midd/e 
Erlsl 2 U. 5tarr & D. 5to11, ecis., 1988); P. Gleick, "Water and Conflict: Fresh Water Resources ilnd 
lnternational Security" 18 hllernatiotla/ Security 79 (1993); S. Chou ef ai., "Water Scarcity ln River 
Basins as a Security Problem" 3 ElIvirolllllelltal Change Ill1d Securi/y ProjecJ Report 96 (1997). 

22 This is highlighted in UN General Assembly, Resolution A/RES/S-19/2 of the Nineteenth Special 
Session OTI Progress Towards Meeting Objectives of the Earth Summit With Annex on a Programme 
for the Further Implementation of Agenda 21, June 28, 1997, reprinted ln 36 I.L.M. 1639 (1997) at 
1650 (para. 34) [hereinafter UNGA Res. 5-19/2]. Seealso P. LeRoy, "Troubled Waters: Population and 
Water Scarcity" 6 Colorado 'oumal of In/ernatiollnl Enviranmental Llw & Policy 299 (1995), who 
provides severa! tables listing countries facing water scarcity or water stress in 1990 and 2025 

respectively (at 307-309). 
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concept of environmental security serves to highlight the linkages between 
human, environnlental, economic and strategic issues. I have argued 
previously for a broad conception af environmental security, one that puts 
into locus the need lor coopera tive rather than competitive behaviour13. 

It is important to understand that a meaningful concept 01 "envirorunental 
security" must encompass more than prevention af canflict over 
environmental degradation. II it is understood that security in the more 
conventional strategic sense cannat be ensured without security in the 
environrnental sens€, the concept of environmental security facuses 
attention on maintaining the ecological systems human societies depend 
upon. ln other words, priority must be accorded to achieving 
environmentalsustainability. 
The notion of sustainable develaprnent has gained great currency in 
international environmentallaw and policy circles. Despite the concept's 
ambiguities and problems, it signals at least the beginnings of a significant 
shilt in approach. The ecological context in which human activity occurs 
is acknowledged, and so is the need to consider the long-term consequences 
01 human actions. While no single understanding 01 the concept has 
established itself, a number 01 legal principIes are emerging that flesh out 
the cancept and allow international enviranmental Iaw to capture a 
braader range af enviranmental interests, present and future. Relevant 
legal principIes include intergenerational cquity, common cancern af 
humankind, the precautionary principIe, and the requirement 01 
enviranmental impact assessrnent24 • It has been argued that what is 
needed, and what these principIes pramote, is an ecosystenl orientation 
of internatianal enviranrnental law2

'i. I noted earlier that internationaI 

23 Brunnée & Toope. 19<.)4, s1/pra note 10. at 46 & 52. Aml see W Lang. "Negotiation in the Face of lhe 
Future" 38 Amaiclln Be//Ilvinuml Scic/ltisl 830 at 8:\2 (IY95), who uses lhe concept oi "global security" 
to make this point". 

24 A detailed discussion is beyond the scope of this paper. It is provided in Brunnée & Toope, 1994, Slll'nl 

note 10 at 65-75. Sl't'I1/.';(l P. Sands. "Intemational Iaw in the Field ofSustainable Development: Emer~,'ing 
Legal Principies" in 511~taáw/1h;, Df7.,e/IJI'I1It'111 mui [Il/mll/fimw! La11' (W. Lang, ed., 1995) 53, Whll lists 
integration, precaution, intemational equity and ('quit}' as principies t)f sustaini1bll' development 

25 For <1n expliGllinking oE suslainable development and t'cosystem nrientation see B. Sadler. "Shared 
Resources, Common Future: Sustainable Management of Canada-United Stales Border Waters" 33 
Na/lira! Resoufces foumal 375 at 391 (1993); M.H. Helsky, "Using Legal Principies to Promo!e lhe 
"Health" of an Ecosystem" 3 Tu/sa laf/mal 01 Comparalil'c & [Illfnw/iunal l~w 183 aI 2UO (1996); 
D. Tarlock, "Jntemational Water Law and lhe Protection oí Riv('r System Ecosystem lntegrity", 
10 Brigham Ymlllg l(ll/mal 01 ru/o/ic Law 131 aI lR5 (1 9%). See IIlso J. Brunnée, & s.J. Toope, 1994, sI/pra 
note 10; and "Environmental Security And Freshwater Resources: Ecosystem Regime I3uilding" 91 
Ameriwl1 ]ollnwl o! JI11emalitma/I.JHt' 26 (1997). 
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environrnentallaw and international water law must evolve from systems 
01 "mulual limilation of cornpeling sovereign righls" inlo syslems 01 
sovereignty limitation in the common environrnental interest. An ecosystem 
orientation of intemational environmental law promotes this evolution: 
righls and obligations are delined in environmenlally meaningful ways, 
sovereignly finds ils limilations nol only in slales' righls, bul also in whal 
the environment can actually sustain26• 

Unlortunalely, lhe conceptual developrnenl Ihal is reshaping inlernalional 
environrnenlallaw has nol been embraced with lhe sarne enlhusiasm by 
inlemalional waler law. Although bolh ultimalely deal with lhe sarne 
subject matter, human use of an environmental resource, the two bodies 
af law have remained remarkably separate27

• The resistance of intemational 
waler law lo principIes 01 inlernalional environmenlal law and lo 
ecosystem orientation is, of course, to be seen very much in the context of 
concerns over sovereignty lasses. Nonetheless, some tenta tive shifting of 
conceptual boundaries can be observed. 
Non-binding policy documenls such as Agenda 21, adopled aI lhe 1992 
Rio Conlerence on Environment and Developmenl, have emphasized lhe 
need for integrated approaches to sustainable water management, and for 
nalional and inlernationallegal inslrumenls lo lurlher Ihese goals. Indeed, 
chapler 18 01 Agenda 21 relies upon mos I 01 lhe suslainable developroenl 
principIes rnentioned above and makes Irequenl mention 01 lhe need lor 
an ecosystem approach to water managen1ent2S

• 111is perspective was 
reconfirmed by lhe UN General Assembly aI lhe 1997 "Rio plus Five" 
review 01 lhe implemenlation 01 Agenda 21. The General Assembly stressed 

26 A helpful sketch, transferable to international watercourses law, of Wh,1t an ecosystem ap~~roilch 
would require is provided by C. Payne, "The Ecosystem Approach: New Departures for Land and 
Waler, Foreword", 24 Ec%gy l.ar!' QUllrtf'"dy 619 (1997): 

( ... ) first, and mosl obviously, taking the ecosyslem as the uni! lo be mill1i1ged ,md regulated; second, 
using multiparty negotiations lo involve a broader group of stakeholders thal1 is Iyplcal of normal 
regu[atory activihes; third, intergrahng an iHJaptive management element, which addr€sses the 
dynamic biological and physiscal e1ements of natural systerns; and fomth, creating <ln dfort lo 
create new regulatory tools better able to balance public and private rights ( ... ). 

27 On Ihis point, and on theneeded integration of the two fields, sec]. Brunnée, "Pushing lhe Margms: 
Bringing Ecosystem Orientation ln International Environmental Law into the LilW of Intemational 
Watercourses", in S. Vinogradov and r. Wouters, eds. Suslai/wblr.' Management of Tral1sbolllldary 
Watercol/rses: Theory and Practicc ([as/em IIIrd Westem Paspectii.lt's) [forthcoming]. 

28 Agenda 11, eh. 18 on "Protection of the Quality and Sllpply of Freshwaler Resources: Appli<:ation 
oflntegrated Approaches lo the Developrnent, Managernent and Use of Water Resources", UN Doe. 
A/CONF.151/26 (Vol. 2) (1992). 
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the urgent need for "integrated watershed management", eonsidering 
"pollution and waste, the interrelationship between water and land, 
including mountains, forests, upstream and downstream users, estuarine 
environments, biodiversity and the preservation of aquatic ecosystems, 
wetiands, climate and land degradation and desertification"". 
Not surprisingly, the 1997 United Nations Convel1tion on the Law of 
NOI1-Navigatiol1al Uses of Internatiollal Watercourses, intended to provi de 
globally binding rules, is much more reticentlO

• Its firm grounding in the 
muluallirnitation paradigm is reflected in the core principies of equitable 
utilization (Art. 5) and no harm (Arl. 7), and the foeus on the international 
watercourse (Arl. 2 (a)&(b» and lhe interests of riparian states (Arl. 2 (c)). 
Yet, the language of ecosystem-orientation and sustainability has made 
inroads into this framework. First, the right to reasonable and equitable 
utilization of a watercourse has been placed in the context of sustainable 
use and "adequate protection" of lhe watercourse". ln light of the foregoing 
discussion of 'ecological reality' and its implications for international 
water law, Art. 5 of the Watercourses Convention nonetheless faUs short of 
what is required. Neither the sustainable use nor the adequate protection 
criterion is phrased 50 as to impose obligations upon states31

• The latter 
criterion is further limited by the very use of the word "adequate", and 
by the fact that protection of the "water resources of the watercoursa" is 
merely one of several factors to be weighed in determining reasonable 
and equitable shares in the use of a watercourse (Arl. 6). Although 
ecological concems are among these factors, environmental con5iderations 
are accorded no priority and can be outweighed by other types of 
concerns. This approach is entirely consistent with the convention's 

29 Sec UNGA Res. 5-19/2, srlprn nole 21, at lfi50 (pari!. 3·1Ú)). "StraLegic Approilches Lp Freshwiller 
Management" \\lere put on the agenda for lhe first year of the Multi-VeM Work Programme ior lhe 
Commission on Sustainable Development, 1998-2002. The work programme is containcd ln "n 
appendix to Resolution 5-19/2. 

30 lndeed, the convention's very mandate - to pwvide global rules - arguably placed severe 
constraints on ils abiHty to promote "progressiv€ development" of intemi1tional water law. 

31 The reference to sust"ainable use was inserted mio Art. 5 dllring the Sixth Commitlee processo The 
final version of lhe Draft Arfides mI fhe lAw uf "Ie NOII-Nal'igationalllst"s of lflferrratimwl Walan)!/r~t"~ 
submilted by the ILC to the UN General Assernbly in 1994 did nol contain this term. The lLe offered 
merely a eryptie referenee to sustainable development in lhe commentary to Ar!. 5. Ser fLC, Repor! 

of file Inferl1ational lAw Commissioll ali lhe Wark af its Forty-SlXth Scssiol1, UN GAOR, 49th 5ess., Supp 
No. 10, UN Doe. A/49/1O at 219 (1994) [hereinafter nx, Report). 

32 A1though lhe facl lhal lhe convention distinguishes between equitable and Sllstainable use, a 
distinction lhat may gain in significance. 
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mutuallimitation approach - on a logic of competing sovereign interests 
there is indeed no reason to prioritize environmental interests over others. 
The convention's approach to the no harm rule is similariy ambiguous. 
The long-standing debate about its relationship to the equitable utilization 
rule has arguably not been resolved. The convention enshrines a 
compromise solution. The no harm rules takes priority to the extent that 
states are barred from justifying a violation of the due diligence obligation 
to prevent significant transboundary harm by recourse to the equitable 
utilization principie (Art. 7 (1». However, where harm is caused despite 
the exercise of due diligence, it appears that such harm is justifiable where 
it results from activities remaining within a state's right to reasonable and 
equitable use (Art. 7 (2». Although many had argued that significant 
environmental harm should not be justifiable in this fashion33

, the 
Watercourses COl1ventúm chose to apply the sarne approach to cases 
involving pollution or other environmental degradation34

• 

That said, the convention does contam a number of provisions on the 
protection and preservation of watercourses that elaborate upon the 
general regime outlined by Arts. 5 and 7. Article 20 requires watercourse 
states to "protect and preserve the ecosysterns of international 
watercourses", an obligation intended as a "specific application" of the 
requirement to use and develop the watercourse "in a manner consistent 
with the adequate protection thereof" in Ar!. 5". It is noteworthy that the 
ecosystem protection obligation is not dependent upon a significant harm 
threshold". Yct, it is I10t quite as powerful as it may appear at first glance. 
By virtue of its connection to Ar!. 5, it is arguably affected by the 

33 Srr r,g. G. Handl, "The lnterniltional Law Commission's Oraft Arlicles on lhe Law of Intemational 
Watercourses (General PrincipIes J.nd Planned Me,1sures): Progressive Ocveloprnenl or Rctrogressive 
Development of lnternational Law?" 3 Colorado {mmwl of Internaliullal Envirollmenlal I.nw & Policy 
123 at 131"132 (1992); J. Lammers, "Commentary on Papers Presenled by Charles Bourne and 
Alberto Székdy" 3 Colori/do JOJ/rIl/l1 af Illternali(!/1fI/ Ellvirmmlcllta[ Laro & Policy 103 at 107-108 (1992); 
A. NolIkaemper, The Legal Regillu'for Tra/lsboundary Water Po!lllfioll: BetWt't'1I Diseref;oll /lnd COl1str/lint 
at 68 (1993). The opposite view is held by an equally Jarge number of commentators, induding f.g. 
e. Bourne, 3 "The International L.1W Commission's Oraft Articles on lhe Law of lnlemational 
Walercourses: PrincipIes and Planned Measures, Co/arado fOi/mal of Infrrrwtiol1/11 bwiromllrlltal f..mo 

& Policy 65 at 92 (1992). 
34 For an overview sec McCaffrey, [LC, supra note 9, aI 307-312. 
35 ILe, Report, 5upm nole 30, at 282 (commenlary to Art 20). 
36 According lo McC<lffrey, [Le, SI/pra note q, ai 3D, lhe eCllsystem proteclion duty in Art. 20 might 

emerge as one of the most significanl conlribulions lo lhe law of inlernational watercourses. He 
does allow, however, tha! lhe pro\'ision "fairly cries oul for further elaboration." 

.;:;;--
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aforementioned limitations of the "sustainable use" and "adequate 
protection" language in that provisiono What is more, being deliberately 
limited to lhe "ecosystems of the watercourse", Ar!. 20 introduces at best 
a "truncated" ecosystem approach, ignoring the interrelationship between 
water, air and land recognized as essential in Agenda 21 37 • 

Article 21 elaborates upon the general no harm rule and requires 
watercourse states to "prevent, reduce and control the pollution of an 
international watercourse lhat may cause significant harm to other 
watercourse States or to their environment". The word "may" arguably 
incorporates the precautionary principIe into the Watercourses Conventíon38

• 

For the most part, however, the provision serves to integra te already 
established requirements of lhe customary no harm rule expressed il1ter 
alia in principie 21 of the Stockho/m Dec/atio" on the Huma" Environment 
into the conventionJ9

. Article 22 is a further variation on the no harm rule 
and requires states to prevent the introduction into an international 
watercourse of alien or new species which may detrimentally affect 
watercourse ecosystems or cause significant harrn to other watercourse 
states. With respect to the thTeshold of harm, Ar!. 22 straddles the 
approaches Arts. 20 and 21 respectively. While ecosystems are to be 
protected against all detrimental effects, significant harm is required to 
trigger obligations vis-à-vis other riparians. Finally, Ar!. 23 focuses on 
land-based marine pollution through international watercourses and 
requires watercourse states to take all nleasures necessary to protect and 

37 See al50 UN General Assembly Resolution $-19/2, .'ll~'ra note 21, at 1650 (para. 34.), emphasizing the 
essential role of water in the "preservation of ecosystems", thus endorsing a much broader 
conception of the term "ecosystem". And Economic Commission for Europe, Prafer:fiem nf Wllln 
ResoUl're~ a/!d Aqualic Ecosystems, Pari 0111': Gmddil1es [ll1 lhe Ewsysfem Approarh iII Walcr ManaXOlIt'llf, 

UN Doe. ECE/ENVWA31 (1993) at § 1, recommending that the natural uni! for integrated 
ecosystem oriented water management be the entire catchment area. By contrast, in the commentary 
to the Draft ArticIes adopted in 1994., the ILC e"pldined that the term 'ccosystem' was chosen over 
'environment' because "the latter term could be interpreted quite broadly. to apply to arcas 
"surrounding" the watercoursc thathave minímal bearing on the protection and preservation of the 
watercourse itself" (p. 280). This statement fits uneasily wíth the ILC's otherwisc enlightened 
understanding of the term 'ecosystem' as um ecological unit consisting of living and non-Living 
components that are interdependent and function as a community" (p. 280-281). Ser ILC, Report, 
supra note 30. 

38 Similar wording is used in Art. 22, 
39 Reprinted in 11 I.LM. 1416 (1972). The nlle is also reiterated in principie 2 of the Rio Declaratioll 011 

Enviromnent and Dct1dapmnll, reprinted in 311.LM. 876 (1992). ln its 1996 AdvÍsory Opinion On the 
Legality [lI lhe TIlreat 01' Use of Nuclear Weapons, I.Cr Reports 1996, para. 29., the ICJ confirmed that 
this rule constitutes a general obligation of states under international environmentallaw. 
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preserve the marine environrnent. Here too, the states' protective duties 
are therefore more stringent lhan the general obligation to prevent 
signifieant transboundary harm. Article 23 is also the only provision in 
the eonvention that aeknowledges lhe impaet of watereourse activities 
beyond the intemational watereourse and beyond the territories of 
watereourse states. 
What is perhaps most remarkable about the proteetion and preservalion 
provisions is that, albeit tentatively and subjeet to the aforementioned 
qualifieations, they move lhe eonvention beyond lhe "mutuallimitation" 
paradigm. The eeosystem proteelion dulies in Arts. 20 and 22, and the 
duty to proteet the marine environrnent in Ar!. 23, eaeh arise irrespeetive 
of interferences with another riparian's sovereign rights'\o. They are 
imposed above and beyond the classical obligalion, triggered by signifieant 
transboundary harm, as enshrined in Ar!. 21. Articles 20 and 22 therefore 
seem aimed at protecting a eommon interest of a11 watereourse states, 
while Ar!. 23 may even be said to proteet the interest of the larger 
intemational community in marine environrnental protection41

• However, 
it is not clear to whom the ecosystem and marine environrnental protection 
obligations are owed. It may be said that at least the obligation in Ar!. 23 
must be owed erga on111es to all nlembers of the international community. 
Yet, the eonvenlion stops short of explicitly ereating rights to mirror lhese 
obligations. Thus, given the fDeus Df the convention on international 
watercourses, states other than watereourse states are clearly not entitled 
to demand compliance. 
Given the constraints under which the International Law Cornmission 
and the UN General Assembly's Sixth Committee operate, it is hardly 
surprising that the Watercourses Convention is cautious in reorienting 
international water law. A saber reading of the convention leads to the 
conclusion that it may nol succeed in pushing intemational waler law 
lowards meeting lhe "ehallenges of lhe waler" as outlined earlier. The 
convention's efforts to integra te the reguirements of sustainable 

40 Note lhat Art. 22 contains oblig.ltions vis-à- ..... is other watercourse states alongside the ecosystem 
protection obligations. 

41 Note, however, tha! this expansian af pratective duties is no! radically new. Already the wording 
ofprinciple 21 af the 1972 Stock/101m Declaration included duties to protec! areas beyond jurisdiction 
of s!ates fram harm recognized. The ICJ confirmed the existencc of such dubes in its 1996 Nuclear 
Weapolls Advisory Dpinion, supm note 38. The relevant passage of the opínion is reproduced inlm 
at note 44. 
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developrnent and ecosystem orientatian into water law remain tentative42. 

As a result, the convention risks being outpaced by current developments 
in customary and treaty law even before its entry into force. Perhaps the 
best hope far the convention is that the relatively narrow new language 
it introduces might suppart increasingly powerful arguments and broa der 
interpretations as ecasystem-orientation in international law gains 
acceptance. 
Indeed, the Intemational Court of Justice, in its 1997 Gabcíkovo­
-Nagymaros decision, sketches out the broad features of the needed 
reorientation of international law. First, the court underscores that 
any differences as to the uses af shared watercourses must be 
addressed cooperatively. It rejects outright the view that any state 
could "unilaterally assume control of a shared resource" and points to 
the concept of "community of interest" as conceptual underpinning 
for cooperative approaches to non-naviga tional uses of shared fresh 
water43

, Secondly, the court places international water law firmly in 
the context of international environmentallaw, thereby rejecting the 
notion that the two fields are separate". Thirdly, the ICJ quotes the 
following passage Iram its earlier Advisory Opinion on nuclear 
weapons: 

The environment is not an abstraction but represents the living space, the 
quality of life and the very health of human beings, including generations 
unbarn. The existence Df the general obligation Df States to ensure that 
activities within their jurisdiction and control respect the environrnent af 
other States ar of areas beyond national control is now part of the corpus 
of internationallaw relating to the environment45

• 

42 Thus it is not dear Ihat lhe convention's provisions can actually promute lhe environmental 
goals e.xpressed in its pn?'lmble. The preamblc recalls the principies élnd recommendations 
adopled in lhe 1992 Rio Dedaratio/1 (17/ üJ"irOllment aud DC'1.e1opllli:nl and in Agenda 21. The 
(future) pi'lrties to the convenlion a150 express "the conviction tha! a framework convention 
wiJI ensure the utilization, development, conservation, management and protection of 
inlemational watercourses and the promo!ion of lhe 0plimal and sllstainable lllilization thereof 
for present and future generations". 

41 Gabcíkovo, slIpra note 3, ai para. 85. 
44 Although treaty issues are ultimately decisivc in the case, various passages in the )udgment (and 

lhe majority of separalc and dissenting opinions written by lhe judges) make reference to 
intemational environmentaIlaw and the court 1eave5 no doubt as to tts applicabdity to intemational 
walercourses. 

45 Quoted in Gabcíkovo, supra note 3, at para. 53. 
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This passage confirms that contemporary internationallaw limits states' 
freedom of action not only to safeguard immediate sovereign interests of 
other states, but also their interest in the protection of the commons. 
Fourth, while the court does not endorse Hungary's argurnent that there 
were peremptory norms of international environmental law that could 
override the treaty arrangements with Slovakia regarding the dam", 
various passages in the judgment suggest that certain principIes of 
international environmentallaw have erga omnes effec!s. For example, the 
!CJ emphasizes "the great significance that it attaches to respect for the 
environment, not only for States but also for the whole of mankind"". The 
court further consideres the safeguarding of ecological balance to be 
among the "essential interests" of states". Most notably, in putting the 
spotlight on the concept of sustainable development as an overarching 
principIe, the!CJ implied that the balancing of interests must go not only 
beyond territorial interests of states, but also beyond present interests: 

Throughout the ages, mankind has, for economic and other reasons, 
constantly interfered with nature. ln the past, this was often done without 
consideration of the effects upon the environrnent. Owing to new scientific 
insights and to a growing awareness of the risks for mankind - for present 
and future generations - Df pursuit af such interventions at an unconsidered 
and unabated pace, new norms and standards have been developed, set 
forth in a great number of instruments during the last two decades. Such 
new norms have to be taken mto consideration, and such new standards 
given proper weight, not only when States contemplate new activities but 
also when continuing with activities begun in the pasto This need to 
reconcile economic development with protection af the environment is 
aptly expressed in the concept of sustainable development". 

ln this passage, the!CJ acknowledges that the environrnent has becorne a 
central feature of the reality that shapes the development of international 
law. What is more, the court emphasizes that environmental interests 
must be considered alongside, and balanced with, developmental and 

46 Ibid, at para. 97. 
47 Ibid. at para. 53. And see the Separa te Opinion of Vice President Weeramantry, ibid. ai pp. 215-217, 

which explores the role of erga omnes obligations in inter partes proceedings in some detail 
48 This was io the context of Hungary's argument, rejected 00 the facts, that "ecological necessity" 

justified its unilateral termination of the tteaty. See ibid. at paras. 39-59. 
49 Ibid. at para. 140. 

-
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other interests. It indicates that the attendant reorientation of international 
law, and of the sovereignty limitations it imposes, find expression in the 
concept of sustainable development. While the ICJ merely hints at the 
legal effect the concept may have, the Separate Opinion of Vice-President 
Weeramantry takes this point considerably further. He refers to sustainable 
development as "more than a mere concept, but as [sic] a principIe with 
normative value", and one "likely to play a major role in determining 
important environmental disputes of the futureso. 

CONCLUSION 

Rather than reflect the growing range of common environmental interests, 
the law af international watercourses continues to rely prirnarily upon 
competing sovereign rights of riparian states as conceptual devices for the 
limitation of sovereignty. If internationallaw is to meet the challenges of 
the water, the principIes of ecosystem orientation and sustainable 
development cannot remain at the periphery, but must move to the 
conceptual core of international watercourse law. The nature of the 
challenge is neatly summarized by Christopher Weeramantry, 
Vice-President of the International Court ofJustice, in his Separate Opinion 
on the Gabcíkovo-Nagymaros case: 

We have entered an era af internationallaw in which international law 
subserves not only the interests of individual states, but looks beyond 
them and their parochial concems to the greater interests of humanity and 
planetary welfare. ( ... ) International environmental law will need to 
proceed beyond weighing the rights and obligations of parties within a 
closed compartment of individual State seH-interest, unrelated to the 
global concems of humanity as a wholesl . 

50 Ibid. at p. 204. He then explains in some detail how the concept might operate to accomplish this 
and observes, ibid. at p. 206, that "it has been recognized that development caTInot be pursued to 
such a pomt as to result in substantial damage to the environment ín which it is to occur. Therefore 
development can only be prosecuted in harmony with the reasonable demands of envlIonmental 
protection." 

51 lbid., at pp. 216, 217. 
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